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do so he should not now raise the question except in a proceeding brought 
for the express purpose of setting the judgment aside. Of course, the 
statute provides that all of the rights of the parties shall be settled in one and 
the same proceeding, but where these rights are of such a nature as to call 
for more than one separate proceeding and are not parts of th^ same cause of 
action, it would seem that this provision of the statute should not apply. 

Master and Servant — Injuries to Servant — Nature of Defenses. — 
Plaintiff, a coal shoveler, also had charge of a machine operating an elevator, 
and went into a small engine house to remedy a defect in the machine 
when he stumbled and fell under an unguarded belt. In an action for 
damages for resulting injuries the lower court dismissed the case on the 
ground that the risk was assumed and on appeal it was held that the 
plaintiff's assumption of risk and his contributory negligence were questions 
for the jury. Rase v. Minneapolis, St. Paul & S. S. M. Ry. Cck (1009), — 
Minn. — , 120 N. W. 360. 

In a well considered opinion the court attempts to discover and apply 
the law as the courts taken as a whole have determined it. The defendant 
in an action for negligence has two defenses : 1. That which is usually 
called contributory negligence, or that the defendant's negligent act was not 
the real proximate cause. 2. To admit that his act caused the damage but 
to deny the duty, which defense is expressed by the maxim, "Volenti non 
fit injuria," which is really proof of no basis to a right of action. These 
two defenses are distinct and dissimilar. Confusion has arisen because in 
many states contributory negligence is not treated as a defense but rather 
as a bar to the plaintiff's case which he must remove before being able to 
maintain his action. Cooley, TorTS> p. 810, Limberg v. Glenwood Lumber 
Co., 127 Cal. 598 and extended note 49 L. R. A. 33. The failure to observe 
this distinction has led to deplorable consequences sometimes amounting to 
a miscarriage of justice which an inaccurate terminology and logical laxity 
have combined to produce. Under the true rule when only the servant's 
knowledge of defects is shown, contributory negligence and assumption of 
risk both of which involve close questions about which reasonable minds 
might reach different conclusions are questions of fact both at common law 
and under the employer's liability acts. In England it would seem that 
there is now a clear tendency on the part of the courts to treat the ques- 
tion of what inference is to be drawn from the mere fact that the plaintiff, 
after he knew the conditions of the premises, continued to work and did 
not quit his employment, as one for the jury. 17 Juridi L. R. 45 ; Griffiths 
v. Loiijdon Docks Co., 12 Q. B. D. 493, 13 Q. B. D. 259. The American 
cases taken as a whole are inclined to regard the questions involved in 
assumption of risk — knowledge of dangerous conditions, appreciation of 
risk and acquiescence therein — as for the jury. See cases collected in 
Mahoney v. Dore, 155 Mass. 513, 30 N. E. 366; Dempsey v. Sawyer, 95 Me. 
295, 49 Atl. 1035; Fitzgerald v. Conn. River Paper Co., 155 Mass. 155, 29 N. 
E. 464, 31 Am. St. Rep. 544; Choctaw etc. Ry. Co. v. I ones, 77 Ark. 367, 92 
S. W. 244, 4 L. R. A. (N. S.) 837. There are cases where the risk is so 
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apparent that knowledge and appreciation should be attributed to the servant 
as a matter of law, but unless this is plain and the consequence of acquies- 
cence rests upon positive knowledge of the precise danger assumed and not 
a vague surmise of the possibility of danger it is error to hold the servant 
has assumed the risk. 

Municipal Corporations — Duty of Mayor to Enforce Laws — Control 
of Official Action by Mandamus. — The relators filed a petition, in the 
name of People, asking that a writ of mandamus be issued commanding the 
respondent, the mayor of Chicago, to use, so far as may be necessary, all the 
power and authority at his command to compel one Michael Kenna to close 
his saloons on Sunday, or to punish him for refusing to do so. The bill set 
up the Sunday closing statute and a statute requiring the mayors of cities 
to enforce all state laws within their municipalities, and averred that Kenna 
had habitually violated the law and would continue to do so, and that the 
mayor would permit such violation unless commanded otherwise by the 
court. The answer denied that the Sunday closing law, so called, was in 
force in Chicago and averred that, if it were in force, its enforcement was 
within the official discretion of the defendant. Held, that the general state 
law is in force in Chicago, but that the duty of the mayor to enforce it is 
not sufficiently specific to be enforceable by mandamus. People ex rel. 
Bartlett et al. v. Busse et al. (1909), — 111. — , 87 N. E. 840. 

The first proposition contended for by the defendants, that the special 
power of a city to license saloons repeals, within the territory affected, the 
general state dram-shop act is one which has often been urged but, so far 
as we know, it has never been upheld. Ambrose v. State, 6 Ind. 350; State 
v. Langdon, 31 Minn. 316, 17 N. W. 859. Mandamus will always lie to 
compel the mayor of a municipality to perform a purely ministerial duty. 
State v. Fisher (Del. 1903), 64 Atl. 68; State v. Taylor, 36 Wash. 607. 
Where, on the other hand, the duty is discretionary mandamus will not 
ordinarily lie. People v. Maker, 141 N. Y. 330, 36 N. E. 396; Com- 
monwealth v. Henry, 49 Pa. St. 530. As to whether the duty of an 
official to enforce the law is discretionary or ministerial there appears to 
be some doubt. In State v. Police Board of Columbus, 10 Ohio Dec. 256, 
19 Wkly. Law Bui. 341, a case almost identical with the principal case, a writ 
of mandamus issued compelling the municipal authorities of Columbus to 
enforce the Sunday closing law, and a very late case in Oklahoma holds that 
"Mandamus will lie to compel the performance of an act which the law 
specially enjoins as a duty resulting from an office, trust, or station." State 
v. McMillan, (Okla., 1908), 96 Pac. 618. The weight of authority, however, 
seems to hold, with the principal case, that public officers cannot be com- 
pelled by mandamus to enforce the laws, since this would involve the order- 
ing of a course of action which is to some extent discretionary and which 
it would be difficult, if not impossible, for the courts to enforce. State v. 
Francis, 95 Mo. 44, 8 S. W. 1 ; State v. Brezver, 39 Wash. 65, 80 Pac. 1001, 
109 Am. St. Rep. 858. 



